Introduction 1
Whistleblowing, which emerged under the influence of US laws and international agreements, is a new concept for european countries. France was initially reluctant to establish effective whistleblower protections. Then, in recognition of its international commitments and in response to various political and financial scandals (Kerviel Affair, Cahuzac Affair) , France adopted comprehensive reforms of public and economic life by laws passed from 2007 to 2016 (I). As such, beyond adopting the legislative changes called for in a number of european and international conventions, several measures should be considered to improve the legislation on whistleblowing in France, especially in the fight against national and transnational corruption (II). remuneration, training, transfer, assignments, qualifications, classification, professional promotion, or amendment In case of conflict between an employer and an employee, article 1161-1 of French Labor Code shifts the burden of proof: the employer must demonstrate before a judge that any adverse action taken against the employee has no relationship to that person's disclosures.
I-Whistleblowing and the implementation in

6
In 2012, the OECD Working Group on Bribery noted in Phase 3 that:
7 -"whistleblowers in the private sector were subject to various obligations of discretion and precaution which, in practice, tended to block reporting". 46 GRECO concluded that its recommendation had been satisfactorily implemented. In its report published in March 2016 30 , the Conseil d'état examined provisions of Article 40, paragraph 2 of the CPP and explained that if civils servants, as custodians of public interest, were charged with the duty to alert the judicial authority on serious violations of French law ("Crimes" and "délits"), this obligation should be distinguished from the right to blow the whistle which covers the situation of a person who decides in conscience to alert his/her employer/ any public or judicial body/ the Media on breaches of Law or serious concerns of public interest. 50 The Conseil d'état did not answer to the question of whether that provision should be coupled with a penalty, essentially for two reasons: according to the Conseil d'état, whistleblowing should remain a right and article 40, paragraph 2 of CPP, which is a duty for civil servants, is not a mechanism of whistleblowing; in any case, alternative solutions such as monitoring or compliance programs should be preferred to penalties.
51 Following the report of the Conseil d'état, a new bill known as Sapin 2 on the fight against corruption and transparency in french economic life was adopted by government in march 2016. It should be adopted and come into force before the end of 2016.
31
52 Beyond implementing a number of European Union directives into French Law, "Sapin 2" introduces legal protection for whistleblowers who report corruption-related matters, prohibiting acts of retaliation against them and providing for the possibility of payment of their legal costs. 58 Similarly, the introduction in the act of 6 December 2013 and in the Act of 13 July 1983 of a general system of legal protection for public-sector employees who report, in good faith, an offence or a crime or a conflict of interest of which he or she has obtained knowledge in the exercise of his or her functions, should also encourage the reporting of the facts of this nature to the Public Prosecutor's office, on the basis of Article 40, paragraph 2 of the CPP.
36
59 However, the observation made by legal practitioners on the weak application of Article L.1161-1 of the Employment Code, which protects private-sector employees who blow the whistle on corruption matters, shows that while this provision has the merit to exist, it is unfortunately ineffective.
60 Legal protection of public officials who blow the whistle during the course of their duties on corruption matters, which is an important reform, is not sufficient to ensure the application of Article 40, paragraph 2 of the CPP. Reform of the provisions of Article 40, paragraph 2 of the CPP is called for.
61 Legislator should work to build a coherent and efficient system for the reporting of criminal acts to the public prosecutor's office. Clearly, the text of Article 40, paragraph 2 of the CPP, as drafted and applied today, no longer meets France's needs or its international commitments.
62 The text should be overhauled in order to provide a coherent and efficient mechanism for reporting that protects the rights of French citizens.
63 The scope of the article and the conditions for its implementation need to be clarified, and the question of whether that provision should be coupled with a penalty needs to be discussed. 64 The question of whether the reporting obligation under Article 40, paragraph 2 CPP in the public sector should be coupled -or not -with a penalty is a very delicate one and requires a change in legislation.
65 The Service Central de Prevention de la Corruption (SCPC) noted in its reports that one solution might be to extend the crime of failure to report crimes 37 to the non-reporting of civil offences, thereby including probity abuses.
38
66 It must be noted that this would give the nature of a punishable obligation to whistleblowing but would likely generate a flow of cases to the Public prosecutors that they would have difficulty managing with their current, limited resources. Some practitioners raise the issue of the uselessness or danger of a criminal sanction in the absence of effective legal protection of public officials who blow the whistle. In criminal law, as in other matters, there is no perfect solution. Nevertheless, attaching a penalty to failure to report under Article 40, paragraph 2 CPP would at least have the merit of lifting, once and for all, any ambiguity on the mandatory nature of this provision. It would usefully complement the specific provision on protecting public-sector whistleblowers, created in Act of 13 July 1983 and modified by the Law of 6 December 2013 on the fight against tax fraud, and would probably provide effective protection against any retaliation by their superiors. Finally, it appears that the more the French whistleblowing system will be transparent and effective, the more employees and civil servants will be encouraged to report wrongdoing detected in the performance of their duties. 
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Ibid. There was a political consensus on this point, with both Houses having adopted this measure at first reading (along with the provision making prosecutors subject to the disciplinary authority of the CSM). However, this draft law, which contained other less consensual points, did not pass".
In March 2016, GRECO concluded in its compliance report on France that its recommendation on this point had not been implemented. On April 26, 2016, the draft constitutional law, amended by the Senate, was adopted by the two Houses of Parliament -The Senate and The National
Assembly -in identical terms. The draft constitutional law will become final, pursuant to Article 89 of the Constitution, after approval by referendum or by Parliament in Congress.
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The Conseil d'état advises the Government on the preparation of bills, ordinances and certain decrees. It also answers the Government's queries on legal affairs and conducts studies upon the request of the Government or through its own initiative regarding administrative or public policy issues. 
